Mental health parity rules amended to require parity in financial and treatment limits, and to require parity for addiction services
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SEC. 512. MENTAL HEALTH PARITY

Under the mental health parity rules, group health plans that provide both medical and surgical benefits and mental health benefits cannot impose aggregate lifetime or annual dollar limits on mental health benefits that are not imposed on substantially all medical and surgical benefits.  An excise tax applies for the failure of group health plans to meet these parity requirements. Liability for the tax is imposed on the employer (except for multiemployer plans, where liability is imposed on the plan). 
For purposes of applying the mental health parity rules, a group health plan that provides both medical and surgical benefits and mental health benefits, and that does not include an aggregate lifetime limit on substantially all medical and surgical benefits, may not impose any aggregate lifetime limit on mental health benefits. If a plan does include an aggregate lifetime limit on substantially all medical and surgical benefits, the plan must either: (1) include mental health benefits in the aggregate lifetime limit on medical and surgical benefits without distinction between the two categories of benefits; or (2) provide a separate but equal lifetime limit on mental health benefits. 
For plans that provide mental health benefits, the mental health benefits parity rules did not affect the terms and conditions regarding the amount, duration, or scope of the benefits provided by the plans—except in regard to the imposition of aggregate lifetime and annual benefit limits. 
New Law. The mental health and substance abuse benefit parity rules have been permanently extended. In addition, the 2008 Extenders Act amends the mental health parity rules of the Code and ERISA to provide new rules regarding: financial requirements and treatment limits, disclosure of information on medical necessity criteria and claim denials, and a plan's out-of-network provisions.

Under the 2008 Extenders Act, “mental health benefits” will be defined as benefits for services for mental health conditions, as defined under the terms of the plan and in accordance with applicable Federal and State law. 
The 2008 Extenders Act also adds a new definition for “substance use disorder benefits,” which will be defined as benefits for services for substance use disorders, as defined under the terms of the plan and in accordance with applicable Federal and State law. 
Financial requirements and treatment limits. 
The 2008 Extenders Act provides financial requirements and treatment limits for mental health and substance abuse benefits. Specifically, for a group health plan that provides both medical and surgical benefits and mental health or substance use disorder benefits, the 2008 Extenders Act requires that the plan will have to make sure that the “financial requirements” that apply to the mental health or substance abuse benefits are no more restrictive than the “predominant” financial requirements that are applied to substantially all medical and surgical benefits covered by the plan, and that there are no separate cost sharing requirements that apply only to the mental health or substance abuse benefits.  A “financial requirement” will include deductibles, copayments, coinsurance, and out-of-pocket expenses; limits on the frequency of treatment, number of visits, days of coverage, or other similar limits on the scope or duration of treatment. 
Disclosure rules for medical necessity criteria, and reasons for denial. 
The 2008 Extenders Act requires that the criteria for medical necessity determinations made under the plan for mental health or substance abuse benefits will have to be made available by the plan administrator (in accordance with to be issued regulations) to any current or potential participant, beneficiary, or contracting provider upon request. Further, the reason for any denial of reimbursement or payment for services under the plan for mental health or substance abuse benefits for any participant or beneficiary will have to be made available by the plan administrator, on request or as otherwise required, to the participant or beneficiary, in accordance with (to be issued) regulations. 
Out-of-network. 
For plans that provide both medical and surgical benefits, and mental health or substance abuse benefits, if the plans cover medical or surgical benefits provided by out-of-network providers, the plans must also cover mental health or substance abuse benefits provided by out-of-network providers in a manner that is consistent with the requirements of this section 

Regs to be issued. 
The 2008 Extenders Act will further require IRS and DOL to issue regulations carrying out the amendments to the parity rules made by the 2008 Extenders Act. Finally, the 2008 Extenders Act mandates that DOL, in cooperation with the HHS and IRS, as appropriate, publish and widely disseminate guidance and information for group health plans, participants and beneficiaries, applicable state and local regulatory bodies, and the National Association of Insurance Commissioners concerning the requirements of the mental health and substance abuse parity rules. The agencies must provide assistance for these requirements and the continued operation of applicable state law. This guidance and information must inform participants and beneficiaries of how they may get assistance, including assistance from state consumer and insurance agencies. 
Effective: Plan years beginning one year after Oct. 3, 2008. This effective date will apply regardless of whether regulations have been issued to carry out mental health parity amendments by that date. (2008 Extenders Act §512(e)(1)) 
Exemptions:
These rules shall not apply to small employer groups (an employer who employed no more than 50 employees on business days during the preceding calendar year); and,

To plans whereby these rules would result in an increase by an amount that exceeds 2% of the actual total costs in the first plan year and 1% in subsequent plan years.  Determinations as to increases in actual costs under a plan shall be made and certified by a qualified and licensed actuary.  If a group health plan seeks an exemption, determinations shall be made after the plan has complied for the first 6 months of the plan year involved.
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